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egal Issues in Dermatology: Informed
onsent, Complications and Medical Malpractice

avid J. Goldberg, MD, JD

Legal considerations can arise in almost any aspect of a dermatology practice. A full
textbook on health care law would be required to adequately cover the varied legal issues
as they relate to dermatology. This article will focus on the relationship between informed
consent and the development of complications that may lead to a cause of action based on
negligence. Because it is the lack of informed consent that may form the basis of a medical
malpractice claim, the issues of what constitutes a medical malpractice claim will be fully
described.
Semin Cutan Med Surg 26:2-5 © 2007 Elsevier Inc. All rights reserved.
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he principle of informed consent establishes the patient’s
right to consent to treatment or procedures after being

nformed of the benefits or risks involved. The informed con-
ent doctrine has 3 goals: (1) to include patients in the deci-
ion-making process; (2) to involve the patient in values and
hoices that affect the social and physical aspects of life; and
3) to ensure the patient is aware of the potential benefits
nd hazards of the treatment.1

The informed consent doctrine would logically apply to pa-
ient approval of the procedure itself. In addition, such consent
lso would apply to any and all photographs and videotapes of
he procedure. In complying with the principles of informed
onsent, a physician should notify the patient as to the benefits
f the procedure as well as photography and videotaping. There
s value to the use of such photography for teaching purposes,
ut the acquiescence to the videotaping and photos must come
ith appropriate patient consent.

he Standard of Care
n general, in regard to medical care, a patient must be told all
aterial issues that a reasonable medical practitioner would tell

hem. Thus the novice dermatologic surgeon would have to
rovide identical informed consent, as would the more experi-
nced physician. This is referred to as the “standard of care.”
hysicians are held to the “reasonable” standard of care. It would
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e reasonable for a physician to warn a patient about the risk of
carring from a laser procedure. It would not be the reasonable
tandard of care to warn a patient of a risk of death following
ntibiotic intake. Of course, what is reasonable is often deter-
ined by expert witness testimony. This standard of care will be

ame for a dermatologist, plastic surgeon or even radiologist
erforming a laser hair removal procedure. If there is a breach in
hat standard of care leading to direct and proximate damages,
he physician will usually be held liable in a malpractice case.

nformed Consent Requirements
lthough there are many potential causes of a physician mal-
ractice case, the most common issue is one of appropriate

nformed consent. It should be noted that consent could be
ither verbal or written. However, at the time of testimony in
ourt, a signed patient document provides enormous credi-
ility that the physician did give such consent. Appropriate
igned consent is mandatory in today’s litigious society. Al-
hough initially the lack of informed consent was used to
ssert claims of assault and battery against physicians, today
he lack of consent is at the very heart of medical malpractice
laims based in negligence. Complications do occur. They, in
hemselves, do not constitute medical malpractice. Whether

complication leads to a successful medical malpractice
laim based in negligence lies in whether all the legal ele-
ents of cause of action, based in negligence, are fulfilled.

egligence
ny analysis of physician negligence must first begin with a
egal description of the elements of negligence. There are 4
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Legal issues in dermatology 3
equired elements for a cause of action in negligence. They
re duty, breach of duty, causation, and damages. The suing
laintiff must show the presence of all 4 elements to be suc-
essful in his or her claim.1

Defining the 4 elements of negligence, as relates to medical
alpractice, is elusive but can be simply described as:

1) Duty is the conduct undertaken by another reasonable
hysician performing that very same treatment; (2) A breach

n that duty means the allegedly negligent physician did not
ndertake the treatment in the same manner as another rea-
onable physician undertaking the same treatment; (3) Cau-
ation refers to a connection between the breach in that duty
nd the fourth element of damages; (4) Damages generally
re measured in terms of economic damages to the suing
laintiff but also may refer to noneconomic damages such as
motional damages.

The duty of a physician performing dermasurgery is to
erform that surgery in accordance with the standard of
are.2-4 Although the elements of a cause of action in negli-
ence are derived from formal legal textbooks, the standard
f care is not necessarily derived from some well-known text-
ook. It is also not articulated by any judge. The standard of
are is defined by some, as whatever an expert witness says it
s, and what a jury will believe. In a case against any derma-
ologist, the specialist must have the knowledge and skill
rdinarily possessed by a specialist in that field and have used
he care and skill ordinarily possessed by a specialist in that
eld in the same or similar locality under similar circum-
tances. A dermatologist, plastic surgeon, or otolaryngologist
erforming cutaneous surgery will all be held to an equal
tandard. A failure to fulfill such a duty may lead to loss of a
awsuit by the physician. If the jury accepts the suggestion
hat the surgeon mismanaged the case and that the negli-
ence led to damage of the patient, then the physician will be
iable. Conversely, if the jury believes an expert who testifies
or the defendant doctor, then the standard of care, in that
articular case has been met. In this view, the standard of care

s a pragmatic concept, decided case-by case, and based on
he testimony of an expert physician. Dermasurgeons is ex-
ected to perform cutaneous surgery in a manner of a rea-
onable physician. They need not be the best in their field;
hey need only to perform the procedure in a manner that is
onsidered by an objective standard as reasonable.

It is important to note that where there are 2 or more
ecognized methods of diagnosing or treating the same con-
ition, a physician does not fall below the standard of care by
sing any of the acceptable methods even if one method turns
ut to be less effective than another method. Finally, in many
urisdictions, an unfavorable result due to an “error in judg-

ent” by a physician is not in and of itself a violation of the
tandard of care if the physician acted appropriately before
xercising his professional judgment.

Evidence of the standard of care in a specific malpractice
ase includes laws, regulations, and guidelines for practice,
hich represent a consensus among professionals on a topic

nvolving diagnosis or treatment, and the medical literature
ncluding peer-reviewed articles and authoritative texts. In

ddition, obviously, the view of an expert in crucial. Al- t
hough the standard of care may vary from state to state, it is
ypically defined as a national standard by the profession at
arge.

he Role of An Expert Witness
ost commonly for litigation purposes, expert witnesses ar-

iculate the standard of care. The basis of the expert witness
estimony, and therefore the origin of the standard of care, is
rounded in the following:

● The witness’ personal practice and/or
● The practice of others that he has observed in his expe-

rience; and/or
● Medical literature in recognized publications; and/or
● 4Statutes and/or legislative rules; and/or
● Courses where the subject is discussed and taught in a

well-defined manner.

he standard of care is the way in which the majority of the
hysicians in a similar medical community would practice.
f, in fact, the expert does not practice like the majority of
ther physicians, then the expert will have a difficult time
xplaining why the majority of the medical community does
ot practice according to his or her ways.
It would seem then that in the perfect world, the standard

f care in every case would be a clearly definable level of care
greed on by all physicians and patients. Unfortunately, in
he typical situation the standard of care is an ephemeral
oncept resulting from differences and inconsistencies
mong the medical profession, the legal system and the
ublic.
At one polar extreme, the medical profession is dominant

n determining the standard of care in the practice of medi-
ine. In such a situation, recommendations, guidelines, and
olicies regarding varying treatment modalities for different
linical situations published by nationally recognized boards,
ocieties and commissions establish the appropriate standard
f care. Even in some of these cases, however, factual disputes
ay arise because more than one such organization will pub-

ish conflicting standards concerning the same medical con-
ition. Adding to the confusion, local societies may publish
heir own rules applicable to a particular claim of malprac-
ice.

Thus, in most situations the standard of care is neither
learly definable nor consistently defined. It is a legal fiction
o suggest that a generally accepted standard of care exists for
ny area of practice. At best there are parameters within
hich experts will testify. A dermatologists best defense that
e is acting in accordance with the standard of care, to doc-
ment appropriate risk assessment of the surgical patient,
rovide appropriate medical record documentation, appro-
riate informed consent and finally to utilize an appropriate
urgical approach.

he Role of Societal Guidelines
merican physicians have in recent years put forth substan-
ial efforts toward standard setting and specifying treatment
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pproaches to various conditions. Clinical practice guide-
ines have been developed by specialty societies such as the
merican Academy of Dermatology and the American Col-

ege of Mohs Micrographic Surgery and Cutaneous Oncol-
gy. The Institute of Medicine has defined such clinical
uidelines as “systemically developed statements to assist
ractitioner and patient decisions about appropriate health
are for specific clinical circumstances.” Such guidelines rep-
esent standardized specifications for performing a proce-
ure or managing a particular clinical problem.
Clinical guidelines raise thorny legal issues.5 They have the

otential to offer an authoritative and settled statement of
hat the standard of care should be for a given skin cancer. A

ourt would have several options when such guidelines are
ffered as evidence. Such a guideline might be evidence of the
ustomary practice in the medical profession. A doctor acting
n accordance with the guidelines would be shielded from
iability to the same extent as one who can establish that he or
he followed professional customs. The guidelines could play
he role of an authoritative expert witness or a well-accepted
eview article. Using guidelines as evidence of professional
ustom, however, is problematic if they are ahead of prevail-
ng medical practice.

Clinical guidelines already have had an effect on settle-
ent, according to surveys of malpractice lawyers. A widely

ccepted clinical standard may be presumptive evidence of
ue care, but expert testimony will still be required to intro-
uce the standard and establish its sources and its relevancy.
Professional societies often attach disclaimers to their

uidelines, thereby undercutting their defensive use in litiga-
ion. The American Medical Association (AMA), for example,
alls its guidelines “parameters” instead of protocols intended
o significantly impact on physician discretion. The AMA
urther suggests that all such guidelines contain disclaimers
tating that they are not intended to displace physician dis-
retion. Such guidelines, in such a situation, could not be
reated as conclusive.

Plaintiffs usually will use their own expert, as opposed to
he physician’s expert to define the standard of care. Al-
hough such a plaintiff’s expert may also refer to clinical
ractice guidelines, the physician’s negligence can be estab-

ished in other manners as well. These methods include
1) examination of the physician defendant’s expert witness,
2) an admission by the defendant that he or she was negli-
ent, (3) testimony by the plaintiff, in a rare case in which he
r she is a medical expert qualified to evaluate the allegedly
egligent physician’s conduct, and (4) common knowledge

n situations in which a layperson could understand the neg-
igence without the assistance of an expert.6,7

It is clear then that for plaintiffs to their negligence cause of
ction against any dermatologist, they must establish that
heir physician had a duty of reasonable care in treating them
nd had in fact breached that duty. However, that breach
ust also lead to some form of damages. A mere inconve-
ience to the plaintiff, even in the setting of a physician’s
reach, will usually not lead to physician liability in a cause of

ction for negligence. o
omplications
ersus Medical Malpractice

t should be noted that the occurrence of a complication is
ot by definition medical malpractice. Laser thermal injuries
an occur; ulcers can occur after sclerotherapy; basal cell
arcinoma can recur even after appropriate treatment. De-
pite all this, when complications do occur, aggrieved pa-
ients often do seek legal advice. To lessen the likelihood of a
awsuit being filed, dermatologists must be very communica-
ive with their patients. Plaintiffs file lawsuits for a variety of
easons. A patient who likes his or her doctor and can com-
unicate with them is less likely to sue even when a compac-

ion has occurred. However, the best defense against a suc-
essful medical malpractice case, based on complications, is
o be certain the dermatologist practices in accordance with
he standard of care. The standard of care requires that in-
ormed consent relay to patients all reasonable risks of a
rocedure.

ypothetical Malpractice Cases
t often is difficult to predict, in any given malpractice cause
f action, what the ultimate outcome will. The following
eaching hypotheticals are designed to be suggestive of po-
ential malpractice cases and the likely results. Any connec-
ion between these scenarios and actual malpractice cases is
ortuitous.

J.H. is a 48-year-old man with a multiply recurrent basal
ell carcinoma of the nose (Fig. 1) Ultimately, he is referred
or Mohs surgery. The lesion is removed with 5 stages the

ohs fresh tissue technique. Reconstruction is undertaken
y a local plastic surgeon. The patient does not return to the
ohs surgeon for follow-up but continues to see the plastic

urgeon. One year after the Mohs surgery, a thickening of the
car is noted. The plastic surgeon gives 7 monthly steroid
njections to the purported hypertrophic scar during the en-
uing 8 months. Ultimately another biopsy shows recurrent
asal cell carcinoma. The plaintiff patient sues the Mohs sur-
eon for negligence. He contends that there must have been a
reach of duty for the skin cancer to return.
Did the Mohs surgeon breach the standard of care? If so,

ill he liable for negligence? The Mohs slides are evaluated by
n expert for the suing plaintiff. There was no missed tumor,
he slides are of good quality. The plaintiff’s expert refuses to

igure 1 Recurrent basal cell carcinoma of the nose. (Color version

f figure is available online.)
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Legal issues in dermatology 5
estify because there is no evidence of malpractice by the
efendant Mohs surgeon. Recurrence of skin cancer is not de
acto negligence. The case will be lost by the plaintiff.

In another example, a well-known dermatologist treats a
arge number of basal cell carcinoma and squamous cell car-
inoma patients. A referred patient has a large recurrent ul-
erative squamous cell carcinoma of the cheek (Fig. 2). In
onsultation, the patient is told by way of informed consent
hat the facial nerve may be damaged. The patient is told the
onsequences of such nerve damage. During surgery, it be-
omes quite evident that the tumor involves a significant
ortion of the parotid gland. In removing the remaining tu-
or, the facial nerve is partially severed with a resultant
nilateral lower facial paralysis. The patient sues the derma-

igure 2 Recurrent squamous cell carcinoma of the cheek. (Color
ersion of figure is available online.)
ologist. 7
Is the dermatologist liable? It is clear that there is perma-
ent damage to patient. Reconstructive surgery can improve
he situation but may never return to the patient full use of
he nerve. The dermatologist did provide informed consent
o the patient. Although verbal consent legally is enough, the
ritten consent provides documentation that the dermasur-
eon performed his legal duty.

Skin cancers continue to increase in number. Excisional
urgery is a well-accepted technique for the removal of many
kin cancers. By the nature of this surgery, complications can
rise. It is imperative that physicians be aware of their duty of
easonable care. Should they breach that duty, they may be
ound liable in a medical malpractice cause of action.

onclusion
he development of complications may lead to a cause of
ction based on negligence. However, that medical malprac-
ice cause of action will not succeed if the dermatologist has
ot breached his duty. Even if he breaches that duty, the
laintiff will not succeed unless there is a nexus between the
reach and some form of damages. The standard of care
egins with appropriate informed consent.
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